Northern Border Regional Commission
Project Specific Non-Availability Waiver
Build America Buy America Product Waiver: HVAC System

1. Summary 
Agency: Northern Border Regional Commission (NBRC)

Common Governmentwide Accounting Classification (CGAC): 
NBRC: 573

Waiver: NBRC is proposing to issue a project-specific nonavailability waiver of the manufactured product requirements of Section 70914 of the Build America, Buy America Act (BABA) included in the Infrastructure Investment and Jobs Act (Pub. L. 117- 58) for Theatre UP. This limited non-availability waiver would allow the recipient to purchase and use non-compliant HVAC system.

Applicability: This waiver action permits the use of a HVAC system. This product will be obtained by Theatre UP for renovations to their building in Littleton, New Hampshire, and incorporated into the subject project, prior to the expiration date of the waiver. 
Waiver Type: Nonavailability waiver of the BABA manufactured product requirements for HVAC system.  
Summary of Items Covered in Waiver: HVAC system
Waiver Justification Summary: The HVAC system incorporated into the design are unavailable from a BABA-compliant manufacturer. 
Length of the Waiver: This waiver will be in effect upon approval and will remain in effect until September 30, 2027 the estimated remainder of the project’s construction schedule.

2. Background
The Buy America Preference set forth in section 70914 of the Build America, Buy America Act included in the Infrastructure Investment and Jobs Act (Pub. L. No. 117-58), requires all iron, steel, manufactured products, and construction materials used for infrastructure projects under Federal financial assistance awards be produced in the United States.

Under section 70914(b), the Agency may waive the application of the Buy America Preference, in any case in which it finds that: applying the domestic content procurement preference would be inconsistent with the public interest; types of iron, steel, manufactured products, or construction materials are not produced in the United States in sufficient and reasonably available quantities or of a satisfactory quality; or the inclusion of iron, steel, manufactured products, or construction materials produced in the United States will increase the cost of the overall project by more than 25%. All waivers must have a written explanation for the proposed determination; provide a period of not less than 15 days for public comment on the waiver; and submit the waiver to the Office of Management and Budget Made in America Office for review to determine if the waiver is consistent with policy.

3. Description of Award

Title of Project: Theatre UP

Infrastructure Project Description and Location: The project is located in Littleton, NH. They are intending to renovate an existing building. Additions include egress stairs and an elevator. Renovations include new electrical service and distribution along with a new HVAC system.

Description of Project: Theatre UP is preparing to build a cultural arts center in Littleton, NH. The first project is the rehabilitation and adaptive re-use of a historic building that has been underutilized on Main Street for a number of years. The second is a redevelopment infill project on a downtown property on the Ammonoosuc River and will house a multipurpose space, to be used for theater and community events. The properties sit within 420 feet of each other and in central downtown Littleton, offering easy access to patrons, partners, and members. This project will provide a multitude of opportunities for community members, educational organizations, students, local and visiting artists, tourists, area businesses, and our patrons, as well as support the local economy by drawing visitors and local & industry partners.

Recipient Name: Theatre UP

Unique Entity Identifier: QAMTGDCEMXF3

Federal Award Identification Number (FAIN)
NBRC: FAIN23GNH10

Federal Financial Assistance Listing Number and Name: 
NBRC: 90.601 Northern Border Regional Development

Federal Financial Assistance Funding Amount:  
NBRC award amount: $1,000,000.00

Total Cost of Infrastructure Expenditure
$2,815,766.00

4. Description of Covered Items

Manufactured Products: The waiver seeks an exception to the Buy America requirements for the following manufactured products: 

· HVAC System
· NAICS: 333415
· PSC: 4130

5. Waiver Justification Summary

Anticipated Impact if No Waiver is Issued: Absent a waiver issued, the recipient would be unable to move forward with project as alternative systems do not provide the heating and cooling necessary for the extreme weather in this geographic location. 

Description of Efforts Made to Identify Domestic Products: HVAC heat pumps and indoor units provide the highest energy efficiency of any presently known HVAC systems as they rely on electricity. Research was conducted starting in the beginning of 2025 and throughout the year by the grantee and Engineering Services of Vermont, LLC. 

These units are a manufactured product. Research outcomes determined that there were not any product manufacturers available domestically that could meet the 55% component requirements. 

In addition, NBRC’s outreach included their own internet searches. For prior searches for this product NBRC has contacted the Department of Energy, which is considerably more experienced with sourcing the materials sought for this recipient. Those conversations did not yield a manufacturer that could meet the BABA requirements. Further, there are more than a dozen waivers for this product already issued by the MIAO due to the inability of agencies to locate domestically manufactured HVAC systems.

Assessment of Cost Advantage of a Foreign-Sourced Product: Under OMB M–24–02, agencies are expected to assess ‘‘whether a significant portion of any cost advantage of a foreign-sourced product is the result of the use of dumped steel, iron, or manufactured products or the use of injuriously subsidized steel, iron, or manufactured products’’ as appropriate before granting a nonavailability waiver. NBRC’s analysis has concluded that this assessment is not applicable to this waiver as this waiver is not based on the cost of foreign-sourced products.

Solicitation for Comments: The waiver will be posted for fifteen days on NBRC’s public facing webpage and the Made in America website to satisfy the requirement to publish any Build America, Buy America Act Project Waiver and provide the public with the opportunity to submit comments. Comments should be emailed to rdourmashkin@nbrc.gov. 
